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MISCELLANY. 



The Oldest Will. — The oldest known will in the world is that of 
Uah, an Egyptian, which was executed 2548 B. C, and unearthed at 
Kahun, Egypt, a few years ago. Here is a translation of this ancient 
and venerable instrument: 

Will op Uah. Amenemhat IV, Year 2, Month 
Paophi, Day 18. 

I, Uah, am giving a title to property to my wife Sheftu the woman 
of Gesab who is called Teta the daughter of Sat Sepdu of all things 
given to me by my brother Ankh-Ren. She shall give it to any she 
desires of her children she bears me. I am giving to her the eastern 
slaves, 4 persons, that my brother Ankh-Ren gave me. She shall give 
them to whomsoever she will of her children. 

As to my tomb, let me be buried in it with my wife alone. More- 
over as to the house built for me by my brother Ankh-Ren my wife 
shall dwell therein without allowing her to be put forth on the ground 
by any person. It is the Deputy Gebu who shall act as guardian of 
my son. 

Done in the presence of these witnesses: Kemen, Decorator of 
Columns; Apu, Doorkeeper of the Temple; Senb, Son of Senb, Door- 
keeper of the Temple. 



Some Wills Probated before the Radford Corporation Court. — The 

wills of many leading citizens and noted men of affairs, have been duly 
probated before the Radford Court within the past decade. Some ac- 
quired fame and fortune in individual endeavor, or through inheritance, 
or both: others landed into the same in one happy-go-lucky way or 
another: while others become possessed of vast wealth under the "Get 
Rich Quick, Wallingford" modus operandi, or some similar concatena- 
tion of circumstances whilst still others pursue the even tenor of their 
way, content under the ordinary ambition of thrift and industry — that 
normal activity implied when Father Adam was banished from Eden 
and told to earn a competency by the sweat of his manly brow, in the 
maintenance and support of himself and blushing bride, of but a few 
days upon earth and full of trouble. 

Amongst the many may be mentioned Capt. E. F. Gill, who departed 
this life, leaving a will, covering barely half a letter-head sheet, wholly 
in his well known hand writing, signature and all, and bequeathing his 
worldly effects to an only daughter, Mrs. Emma Reyburn, of Ashe- 
ville, N. C. Likewise, Capt. Wm. Ingles to the manor born and dying 
without issue, in a brief well conditioned, unpretentious document, and 
in consideration of the natural love and affection he bore them, devised 
his valuable estate to his beloved widow and collateral kin. in Rad- 
ford and in the counties of Pulaski and Montgomery. 

Another is W. W. Justice, of Philadelphia, at the time of his death, 
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sole owner of the Inn grounds, near the Radford passenger station, 
now Gardner Place, Radford, Virginia, who in a somewhat extensive 
legal instrument, constituted The Pennsylvania Company executor of 
his estate, running up into the millions, the situs of which is mostly 
in Philadelphia and other big cities, and directing in detail adminis- 
tration and disposition of the same. 

The Last Will and Testament of the distinguished resident of 01' 
Lon'on, whose high-toned, hyphenated, effeminate sounding, titulary 
characterization appears in the court order in the next succeeding 
paragraph is quite the most pretentious and voluminous testamentary 
document that has found its in statu quo at the Radford Court, 
In comparison, observe the plain, brief American court way of dis- 
patching fiduciary matters, of even such grave import. Here is the 
order of the Radford Court, admitting this will to probate on February 
17th, 1922, to wit: 

"A certified copy of the last Will and Testament of one William 
Lehman Ashmead Bartlett Burdett-Coutts, M. P. deceased, late of the 
City of London, England with authenticated copies of the certificate 
of probate in the Principal Probate Registry of 'His Majesty's High 
Court of Justice,' and attestation of H. Moore, Register, whose name 
is subscribed and seal of his office affixed thereto, and attested and 
subscribed by said Register and the certificate of the Vice Consul of 
the United -States, at London, England, was presented to the Court, 
and the Court being satisfied as to the genuineness of the several cer- 
tificates and attestation, and being of the opinion that the same are in 
due form and according to law: On motion of the Executors named 
in said Will, by their attorney, the same is duly probated and ordered 
to be recorded." 

"The copy" comprises the contents of the original of date March 
21st, 1907, and five codicils in all their multitudinous provisions, 
whereases, provisos, qualifications and restrictions and was so pro- 
bated in the Radford Court, and covers thirty odd pages of typewrit- 
ing, upon lengthy sheets. It is a masterpiece of phraseological, 
methodical devise, in all its parts — a mute reminder of the famous 
"Cause-in-Chancery" carried by one Charles Dickens, Esq., in his 
"Bleak House," mention of which is made in about every chapter of 
the book. 

Property of the aggregate value of Five Hundred and Five Thou- 
sand and Fifty-seven pounds (505,057) Eighteen Shillings (18) and 
Nine Pence (9), of which 234,439 pounds, 17 shillings and 9 pence, is 
personal property, is thus in apt and lengthy terms disposed of in 
every detail of failure, death, departure or possibility, that human in- 
genuity and human foresight can forestall. 

"To each of the sons of my brother, the late Sir Ashmead Bartlett,' - 
is given Fifteen Thousand Pounds and to the daughters of the same 
Ten Thousand Pounds each: and to the elder of such sons, an addi- 
tional sum for that reason: with a proviso, always, that "every per- 
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son who shall take a life interest of one moiety of my residuary es- 
tate, shall take use, and bear in all deeds and writings he or she shall 
sign, and on all occasions, the sur-name of 'Burdett-Coutts,' and ap- 
ply for an endeavor to obtain the Royal license authorizing use of said 
sur-name." For failure so to do all rights shall be held and go as 
though such person be dead, or hath departed the realm. 

The plate known as "The Burdett Plate" is bequeathed to Sir Fran- 
cis Burdett, Bart, and also, such portrait of the Baroness Burdett- 
Coutts as he may select and to the National Portrait Gallery, the large 
picture of the three daughters of Thomas Coutts, by Angelic Kaufman. 

"I bequeath the jewels, called the 'Lady Burdett-jewels' now in 
Lady Burdett's dressing case, equally between Mrs. May Byron, and 
Miss Maud Burdett, sisters of Sir Francis Burdett", and "from the 
contents of the large case of the Duchess' Jewels, to Eleanor Money 
Coutts, one diamond ornament, which she shall choose — not the large 
Tiara in three pieces, nor the great sapphire, nor the diamond cross: 
I bequeath the said diamond cross to Theodosia, wife of Captain Joce- 
line Bagot." Numbers of gems, jewelry, portraits and plates are given 
less important personages: and 300 pounds is given "my first parlour 
maid, Millie Morris," and like bequests to servitors. 

The portrait of the Duke of Wellington, by d'Orsey is given for 
life, and thence over to a public Library, and many such portraits are 
so disposed of. In the last codicil "I further bequeath my niece, Irene 
Ashmead Bartlett, the whole of the wardrobe of the late Baroness 
Burdett-Coutts, with the exception of the more valuable collection of 
lace." 

An annuity is created for Thomas Moyers, "my secretary," so long 
as he shall aid the executors, or such persons as they may designate, 
in writing of the lives of Baroness Burdett-Coutts, and Sir Francis 
Burdett and Thomas Coutts, her grandfather and father. Consider- 
able provision is made for the needy poor of the vicinity, — "poor per- 
sons within six miles of Charing Cross, not exceeding 25 pounds to 
any person in any one year, and not more than 50 pounds to be paid 
to any one person altogether" and no contribution to be made to any 
individual whose difficulties are due to intemperance "in-as-much as I 
consider intemperance a fault before it becomes a misfortune." 

The testator owned several properties in Radford. The Ashmead 
building, a double three-story brick structure, with its queer tunnelled 
or arched entrance was sold and transferred in his life time: — he died 
July 28th, 1921. The estate owns the entire residential block lying 
south of Fifth Street and East of Fairfax Street, in Radford, upon 
which are situated four residences, all with lofty roofs and Queen 
Anne fashion of Architecture, so pleasing to the British sense of 
beauty. For the purpose of selling and transferring one or more of 
these the last will and testament is probated in the Radford Court. — 
Judge R. L. Gardner. 
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Bald Headed Men Should Beware of Soiled Towels. — The use, by a 
bald-headed dentist, of filthy towels to wipe perspiration from the top 
of his head and neck, made it possible for his widow to collect on an 
insurance policy which insured him against accidental death. It was 
his custom to use the towels which he used in the practice of his pro- 
fession, for his personal use. They were dirty, had blood and pus on 
them, which came from the mouths of patients and often had hardened 
particles of plaster of paris attached to them. A physician had talked 
to him about his practice of using the towels for wiping his head. He 
became ill and complained of pain at the top of his head upon which 
were circumscribed red spots that were inflamed and swollen. He 
later went to bed exhausted after having had a chill. The next after- 
noon he became delirious and died early the following morning. It 
was the opinion of the attending physician that deceased had been in- 
fected by bacterial or septic infection. 

His widow brought an action on the accident policy and had judg- 
ment, which was affirmed by the United States Circuit of Appeals, 
Eighth Circuit, in Business Men's Ace. Ass'n v. Schiefelbusch, 262 
Federal Reporter, 354. There was medical testimony to the effect 
that no day passed on which the dentist could not have been infected 
by the towels with the streptococcus germ and that the continual rub- 
bing of the head with the dirty towels would be sufficient to carry the 
germ into his body. There was no indication that the germ was in- 
troduced into his body in any other manner. It was held that the 
evidence was sufficient to sustain the finding that the cause of his 
death was accidental. Circuit Judge Carland wrote the opinion. 



Shylock the Cosmopolitan.— In U. S. v. Heitler, 274 Fed. 401 the 
court has the following to say concerning our old friend Shylock: 

"It may be true that the Shylock that Shakespeare immortalized was 
a Jew, but the character pictured by the master's pen in the Merchant 
of Venice has been found in all ages, among all races, and in all busi- 
nesses. Unfortunately, no race has a monopoly of him — no age that 
does not produce too many of him. Thus it is, when one is selfish, 
covetous, grasping, when he drives a hard and one-sided bargain, 
he is not infrequently referred to as a Shylock." 



Illiterate Partner's Liability for Failure to Keep Books.— Poulette 

and Chainay entered into a partnership in 1915 for the purpose of 
conducting a bakery. In 1919 the firm was dissolved by mutual con- 
sent and a suit was subsequently brought for an accounting. The 
suit was referred to a master, who found for defendant, and from a 
decree entered conforming to the findings plaintiff appealed to the 
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Supreme Judicial Court of Massachusetts, where the decree was af- 
firmed in an opinion by Judge Crosby. Poulette v. Chainay, 129 
Northeastern Reporter, 290. 

The master found that both partners were illiterate, and that an 
irregular and unsystematic method of bookkeeping was employed, 
which was due either to the carelessness or lack of knowledge of the 
parties; that during plaintiff's absence the defendant used the same 
system of bookkeeping as when the plaintiff was in control of the 
business. These findings were held sufficient to sustain the master's 
report refusing to hold plaintiff responsible for failure to keep proper 
books. 



Constitutionality of Federal Trade Commission Act. — The constitu- 
tionality of the Federal Trade Commission Act was questioned in a 
suit brought by T. C. Hurst & Son to enjoin the Trade Commission 
from prosecuting a suit wherein it was charged that Hurst & Son 
engaged in unfair practices by giving sums of money and other gratu- 
ities to employees, as an inducement to influence them to purchase 
goods from the company. 

It was urged that the Federal Trade Commission Act, authorizing 
the commission to prevent unfair methods in competition by pro- 
ceeding against any person or corporation, with the right of access 
to and to require the production of documentary evidence, and after 
hearing to order that such unfair practice cease, such order being 
enforceable only by the Circuit Court of appeals, which has the 
exclusive jurisdiction to affirm, modify, or reverse the order of the 
commission, was unconstitutional as beyond the powers vested in 
Congress, as delegating legislative power to the commission in viola- 
tion of articles 1 and 3 and amendment 10 of the Constitution, because 
the commission is empowered to determine what shall constitute "un- 
fair methods," as attempting to regulate intrastate as well as interstate 
commerce, and because the order and proceedings sought to be en- 
joined discriminate against persons engaged in the same line of busi- 
nes, violate the due process clause, and take property without just 
compensation. 

These objections were all held to be untenable by District Judge 
Waddill of the United States District Court for the Eastern District 
of Virginia in T. C. Hurst & Son v. Federal Trade Commission et 
al., 268 Federal Reporter, 874. 
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Non-Direction by Trial Court after Refusal of Erroneous Instruc- 
tion. — Two recent cases illustrate the conflict of authority on ques- 
tion as to whether failure to instruct on a point after a refusal by 
the court to give a requested erroneous instruction is reversible error 
on appeal. In Louisville, etc., Ry. v. Craft (Ky. 1921), 233 S. W. 741, 
the defendant's counsel had requested an erroneous instruction as to 
the measure of damages. The trial court had refused to give this 
instruction and had given no instruction on this point. The Kentucky 
Court of Appeals held that the failure to give a correct instruction 
as to the measure of damages was reversible error, on the ground 
that the trial court is under a duty to give a proper instruction on a 
point attempted to be covered by a defective request. 

On the other hand, in Parrott Tractor Co. v. Brownfiel (Ark. 1921), 
233 S. W. 706, the Arkansas Court, on similar facts, reached a con- 
trary result. This court took the view that the trial court was not 
bound to give any instruction unless a correct one was asked, and 
hence the appellant could not complain of the court's failure to in- 
struct on the measure of damages, inasmucn as it did not ask for a 
correct instruction on the point. 

Each of these views is supported by respectable authority, though 
probably the majority view favors the Arkansas holding.i Those 
courts that have adopted the view expressed by the Kentucky court 2 
base their decisions on the ground that the requested instruction, 
though erroneous, is sufficient to call the court's attention to the point 
involved, and the court is therefore under a duty to give a proper in- 
struction as to the law applicable to that point. This is the long- 
established rule of the Texas courts. These courts attempt to draw a 
line of distinction between requests which are insufficient to impose upon 
the court the duty of charging the jury, and requests for erroneous 
instructions which sufficiently call the court's attention to a proposi- 
tion of law, so as to impose the duty of charging the jury on that 
point. Thus, a mere request to charge on a point, without offering 

1 The following jurisdictions are in accord with the Arkansas rule: 
Alexander v. Star-Chronicle Co. (1917), 197 Mo. App. 601, 198 S. 
W. 467; Carter & Ford v. Brown (1908), 4 Ga. App. 238, 61 S. E. 142; 
McWhorter v, Bluthenthal & Bickart (1902), 136 Ala- 568, 33 So. 552; 
Edwards v. Western Union, etc., Co. (1908), 147 N. C. 126, 60 S. E. 
900; Rolfe v. Rich (1893), 149 111. 436, 35 N. E. 352; Williams v. City 
of Lansing (1908), 152 Mich. 169, 115 N. W. 961; Bagley v. Smith 
(1853), 10 N. Y. 489; see Anderson v. Northern Pacific Ry. (1906), 34 
Mont. 181, 201, 85 Pac. 884. This seems to have been the early rule 
in Kentucky. Owings & Co. v. Trotter & Scott (Ky. 1808), 1 Bibb 
157. It is also the rule in England. Ford v. Lacey (1861), 30 L. J. 
Exch. 351; 2 Thompson, Trials (2d ed. 1912), § 2341. 

2 Rounds v. Coleman (Tex. Civ. App. 1919), 214 S. W. 496; Black 
v. Buckingham (1899), 174 Mass. 102, 54 N. E. 494. The same result 
is reached by statute in Wyoming. Union Pac. Ry. v. Jarvi (1B90), 3 
Wyo. 375, 23 Pac. 398. 
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any instruction on that point, is clearly not sufficient, nor is a re- 
quested instruction which merely "suggests" the point to be sub- 
mitted^ So also, a request to instruct that the burden of proof was 
on the defendant in a certain case to show himself exempt from lia- 
bility, was properly refused because it was erroneous; and it was 
held insufficient to impose a duty on the trial judge of charging that 
the burden was on the defendant of producing evidence to rebut a 
presumption in the plaintiff's favor.* 

The Virginia courts have adopted a rule mid-way between these 
views. They hold that although as a general rule a "party cannot, 
by asking for an erroneous instruction, devolve upon the court the 
duty of charging the jury on the law of the case," 5 yet, "where an 
instruction offered is equivocal, so that either to give it or refuse it 
might mislead the jury, the duty is imposed upon the court so to 
modify it as to make it plain." « But in a recent Virginia case,? the 
court severly criticized the latter rule as being too "vague and un- 
certain," due to the difficulty of determining when a request is so 
equivocal as to be likely to mislead the jury whether it be given 
or refused. 

In civil cases,® by the weight of authority, the trial judge is not 
bound to instruct the jury in the absence of specific request for in- 
struction from counsel. Hence mere non-direction, either total or 
partial, is not ground for reversal where no instructions are requested. 9 
But some jurisdictions hold that the trial judge is under a duty to 
instruct the jury upon all issues raised by the evidence, and that 
counsel's failure to request an instruction does not relieve the court 

3 Houston, etc., R. R. v. Oram (1907), 47 Tex. Civ. App. 526, 107 
S. W. 74. 

4 Rand v. Farquhar (1917), 226 Mass. 91, 115 N. E. 286. 

s Chesapeake, etc., Ry. v. Stock & Sons (1905), 104 Va. 97, 51 S. 
E. 161. 

e Keen's Exec. v. Monroe (1881), 75 Va. 424, 488; B. & O. Ry. V. 
Polly, Woods & Co. (Va. 1858), 14 Gratt. 447; Peshine v. Shepperson 
(Va. 1867), 17 Gratt. 472. 

' Chespeake, etc., Ry. v. Stock, supra, footnote 5. 

8 It is not attempted in this note to cover the question of the duty 
of the trial court to instruct the jury in criminal cases. In many 
jurisdictions a different rule is applied in criminal cases, and a stricter 
duty is imposed upon the trial judge to charge the jury, even in the 
absence of request, on the ground that criminal justice can be better 
administered under such a rule. See 2 Thompson, op. cit., §§ 2339, 
2340. 

' Morgan v. Mulhall (1908), 214 Mo. 451, 114 S. W. 4; Miller v. 
Shumway (1904), 135 Mich. 654, 98 N. W. 385; Columbus Ry. v. 
Ritter (1902), 67 Ohio St. 53, 65 N. E. 613; Friend v. Jetter (1897), 19 
Misc. 101, 43 N. Y. Supp. 287; Texas & Pacific Ry. v. Volk (1894), 
151 U. S. 73, 14 Sup. Ct. 239; see Rosenkovitz v. United, etc., Co. 
(1908), 108 Md. 306, 316, 70 Atl. 108; 2 Thompson, op. cit., § 2341. 
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of this duty. 10 It is attempted by others to distinguish between total 
non-direction by the court in the absence of request, and partial non- 
direction. 11 Thus, it is argued that although it would be an impracti- 
cal rule to require the trial judge to instruct the jury on all the issues 
and all possible hypotheses arising from the evidence of each case, 
yet the judge should be under a duty to instruct the jury as to the 
general, fundamental principles of law upon which the action is 
based. It is argued that total non-direction should therefore be re- 
versible error, for the reason that where no instructions at all are 
given to the jury, the jurors are made judges of the law applicable to 
the case as well as judges of the facts. If we adopt this rule dis- 
tinguishing partial and total non-direction, the difficulty at once be- 
comes evident. How much must a trial judge charge to avoid com- 
mitting reversible error? Just what principles of law are so funda- 
mental and general that it should always be the duty of the court 
to inform the jury of them? We are at once confronted with the 
pratical difficulty of having to draw a line somewhere, to decide on 
which of the issues raised by the pleadings and the evidence the judge 
should be required to charge. This practical difficulty greatly im- 
pairs the value of such a distinction as a rule of practice, which 
above everything else should be plain, and capable of quick applica- 
tion. 

The best rule clearly is that the judge is not required to instruct 
the jury on an issue unless a party request such instruction by sub- 
mitting to the court specific instructions, good in law and applicable 
to the evidence. The trial judge considers the facts of the case as 
matters of first impression, and it will often be extremely difficult 
for him, in the short time allowed for trial before a jury, to discover 
all the possible hypotheses presented by the evidence. On the other 
hand, counsel has a much greater opportunity and is under a duty to 
know the facts of his case. Similarly, the trial judge cannot be ex- 
pected to know all the involved rules of law which are applicable to 
all the possible hypotheses presented by the facts. This is the duty 
of counsel. Therefore if the judge omits to charge in regard to any 
essential feature of the evidence, it should be the duty of counsel 
to call his attention to the omission by requesting appropriate sup- 
pletory instructions. If counsel fail in this duty, he has no reason 
for complaint. "The rule which would allow the counsel to do so 
would be extremely inconvenient. It would multiply new trials and 
reversals, and often on grounds which have no connection with the 
merits." 12 

10 Dice v. Johnson (1919), 187 Iowa. 34, 175 N. W. 38; Wilson v. 
Commercial, etc., Co. (1902), 15 S. Dak. 322, 89 N. W. 649; Rowell v. 
Town of Vershire (1890), 62 Vt. 405, 19 Atl. 990. 

11 See York Park Bld'g Ass'n v. Barnes (1894), 39 Neb. 834, 836, 58 
N. W. 440. 

11 2 Thompson, op. cit., § 2341. 
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It is to be noted here, however, that although under the majority 
rule non-direction in the absence of request is not ground for reversal, 
yet on a motion for a new trial made before the trial judge, it may be 
the basis of his granting a new trial. Thus, where no instructions of 
any kind are requested and no instructions are given to the jury, and 
no exceptions taken, the losing party, after a verdict, may move to 
have the verdict set aside. If the trial judge believes that the ab- 
sence of any instructions misled the jury, he may grant a new trial. 
If he refuses a new trial, then in those states where a statute allows 
an appellate court to review the rulings of the trial court on a mo- 
tion to set aside the verdict, the appellate court may set aside the 
verdict if it believes the jury were misled by the failure to instruct. 13 

However, it is well settled, except by statute in Mississippi, 1 * that 
the trial court may of its own motion give instructions without any 
request if it so desires, or it may modify and reconstruct instructions 
requested by counsel which are defective in form or substance, even 
though it is not bound to do so. 1 5 If it does so, however, the in- 
structions given must correctly state the law, for an erroneous in- 
struction is revesible error on exception and appeal. 18 



,3 Owen v. Owen (1867), 22 Iowa 270. This result can be reached 
only in those states where statutes have been passed allowing ap- 
pellate review of the trial court's rulings on a motion to set aside 
the verdict. At common law and in the federal courts today, the trial 
court's rulings on such a motion are not reviewable on appeal, but 
are conclusive. Terre Haute & Indiana R. R. v. Struble (1883), 109 
U. S. 381, 3 Sup. Ct. 270. And even where a statute allows appellate 
review, the appellate courts are very slow to give a new trial on the 
ground that failure to instruct misled the jury, as it is largely a matter 
of discretion with the trial judge, who has the best opportunity of 
knowing whether or not the jury were misled. In such cases, the 
non-direction is not per sc ground for new trial, but it may be taken 
into consideration as one of the factors showing whether or not the 
jury were misled. It seems this same result would be reached where 
the trial court instructs the jury as to part of the law only, but the 
effect of the partial instruction is such as to mislead the jury. 

" The statutes in Mississippi, Miss. Code (1917), § 577, Miss. Code 
(1906), § 793, have been construed as laying down the rule in that 
state that the court cannot give instructions except on request. Lind- 
sey Wagon Co. v. Nix (1915), 108 Miss. 814, 67 So. 459. Such a 
statute, applying alike to civil and criminal cases, seems very severe, and 
no other state has adopted such a rule. 

15 St. Louis, etc., Ry. v. Day (1908), 86 Ark. 104, 110 S. W. 220; 
Pauckner v. Wakem (1907), 231 111. 276, 83 N. E. 202; Harrington v. 
Los Angeles Ry. (1903), 140 Cal. 514. 74 Pac. 15. 

" Mitchell v. Wellborn (1908), 149 N. C. 347, 63 S. E. 113; South 
Covington, etc., Co. v. Core (1906), 29 Ky. Law 836, 96 S. W. 562; 
Kinyon v. Chicago, etc., Ry. (1902), 118 Iowa 349, 92 N. W. 40. How- 
ever, if the instruction, though erroneous, is not prejudicial to the 
party complaining, it is not ground for reversal. Illinois Cent. R. 
R. v. Prickett (1904), 210 111. 140, 71 N. E. 435. Nor can a party 
complain of an erroneous instruction if he himself asked for it. 
Anderson v. Northern Pac. Ry. (1906), 34 Mont. 181, 85 Pac. 884. 
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It is argued by those courts which hold in accord with the Kentucky 
case, 1 '? that, even admitting non-direction is no error where no in- 
struction is asked, yet where a request is made which, though in- 
correct, is yet sufficient to call the attention of the court to the issue 
involved, it is the duty of the court to charge thereon correctly. But 
the reasons given for not imposing a duty upon the court to charge 
without request would apply equally here. Counsel is in a better 
position to know the propositions of law, often involved and dealing 
in nice distinctions, applicable to the facts of his case. It is part of 
his function to inform the court as to these propositions. So if 
counsel does not inform the court of these propositions and ask that 
they be submitted to the jury, he should not afterwards be allowed to 
complain that they were not submitted. 

Nor can it be truly said as a general proposition that, by asking an 
erroneous instruction on a point, counsel has informed the judge of 
the rule of law involved. He has merely called the attention of the 
court to the issue involved, but has failed to give any correct proposi- 
tion of law applicable to it. The court may refuse an obviously wrong 
instruction on the point. Moreover, the difficulty in determining when 
an erroneous request is sufficient to call the attention of the court to 
the correct rule of law is evident, and the border line too vague and 
uncertain for the rule to prove of much value as a rule of practice. 
It is also impossible to draw any satisfactory line of distinction, as 
attempted by the courts favoring the Kentucky view, between requests 
which are deemed to attract the court's attention sufficiently to impose 
upon it the duty of charging the jury on a point, and those which are 
insufficient to impose this duty, though they do call the attention of 
the court to some point in the case. 

The Arkansas court has adopted the better working rule, that un- 
less a party has requested a correct instruction on a point, there can 
be no reversal on the ground that the court gave no instruction on 
that point. The large number of reversals, ordered on this basis in 
Texas and Kentucky, indicates how such a rule will flood already 
over-crowded appellate courts with appeals, oftentimes groundless. — 
Columbia Laiv Reinew. 



Libel in Accusing Congressmen of Inserting Joker in Statute, — 

William S. Bennet, a representative in Congress from New York, 
sued the Commercial Advertising Association for an alleged libel. 
The defamatory statement was to the effect that during Bennet's 
campaign, in 1916, for re-election, the defendant in its newspaper 
charged that Bennet, who was an attorney, had been, prior to his 
election to Congress, attorney for Hudgins & Dumas, who had a con- 

" See cases suprv, footnote 2. 
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tract for feeding immigrants at Ellis Island; that Bennet, while in 
Congress, inserted a "joker" in the sundry civil bill, requiring the 
continuance of a privately operated commissary at Ellis Island; and 
that this was done for the interest of his former clients, and not for 
the public good. 

The lower courts granted judgment on the pleading, but the Court 
of Appeals of New York reversed the orders in an opinion by Judge 
Crane in Bennet v. Commercial Advertiser Association, 129 North- 
eastern Reporter, 343. The opinion in part reads: 

"It [the complaint] distinctly says that while in Congress he served 
the contractor, his former client; that while he was paid to represent 
his constituents, and to attend to the business of the nation, he was 
devoting his time to the interests of Hudgins & Dumas, his former 
clients. To accomplish this service, it is said that he used slippery 
methods, underhanded, not frank and open. He is charged with hav- 
ing slipped a joker into the sundry civil bill. A joker is defined by 
Webster's New International Dictionary as follows: 

" 'A clause that is ambiguous, or apparently immaterial, inserted 
in a legislative bill to render it inoperative or uncertain in some re- 
spect without arousing opposition at the time of its passage.' 

"In other words a joker is what the defendant said it was, slipping 
something through without causing comment or arousing suspicion. 
It indicates underhanded methods instead of those which are open 
and honest. 

"Such charges as these quoted, against a public official, if false, 
are libelous. They not only tend to, but should, disgrace him in the 
community and drive him from official life." 



